
SECURITIES & EXCHANGE COMMISSION EDGAR FILING

Form: 8-K 

Date Filed: 2014-10-30

Corporate Issuer CIK:  1062478

© Copyright 2014, Issuer Direct Corporation. All Right Reserved. Distribution of this document is strictly prohibited, subject to the
terms of use.



  

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
 

 

FORM 8-K
 

 

CURRENT REPORT
Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

October 29, 2014
Date of Report (Date of earliest event reported)

 
 

Actuate Corporation
(Exact name of registrant as specified in its charter)

 
 

 
Delaware  0-24607  94-3193197

(State of Incorporation)
 

(Commission File Number)
 

(IRS Employer
Identification Number)

951 Mariners Island Boulevard, Suite 700
San Mateo, California 94404

(Address of principal executive offices)(Zip Code)
(650) 645-3000

(Registrant’s telephone number, including area code)

(Former Name or Former Address, if Changed Since Last Report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under
any of the following provisions:
 

❑ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 

❑ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 

❑ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 

❑ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
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Item 5.03. Amendment to Articles of Incorporation or Bylaws; Change in Fiscal Year.

On October 29, 2014, the Company’s Board of Directors approved: (a) majority voting for contested elections of directors; and
(b) the selection of certain Delaware courts as the sole forum for actions: (i) brought on behalf of the Company, (ii) related to a breach
of a director, officer, or employee’s fiduciary duty to the Company or its stockholders, (iii) arising under the Delaware General
Corporation Law, or (iv) asserting a claim governed by the internal affairs doctrine, and amended its Amended and Restated Bylaws
accordingly. A copy of the amendment to the Amended and Restated Bylaws of the Company is attached hereto as Exhibit as 3.1 and
incorporated herein by reference.

 
Item 9.01 Financial Statements and Exhibits.

(d) Exhibits.
 
Exhibit
Number  Description

  3.1   Amendment No. 4 to Amended and Restated Bylaws
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to
be signed on its behalf by the undersigned hereunto duly authorized.
 

 Actuate Corporation

Date: October 30, 2014  By:  /s/ Peter I. Cittadini

  Name: Peter I. Cittadini
  Title:  President and Chief Executive Officer
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  3.1   Amendment No. 4 to Amended and Restated Bylaws
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Exhibit 3.1

Amendment No. 4 to Amended and Restated Bylaws

Section 2.8 of the Amended and Restated Bylaws of Actuate Corporation is hereby amended and restated in its entirety as follows:

“2.8 At any meeting of stockholders, the holders of a majority in number of the total outstanding shares of stock of the
Corporation entitled to vote at such meeting, present in person or represented by proxy, shall constitute a quorum of the stockholders
for all purposes, unless the representation of a different number of shares shall be required by law, by the certificate of incorporation
or by these bylaws, in which case the representation of the number of shares so required shall constitute a quorum.

When a quorum is present at any meeting, any matter to be voted upon by the stockholders at such meeting other than the election
of directors shall be decided by the affirmative vote of a majority of the shares present in person or represented by proxy and entitled
to vote thereon (or if there are two or more classes of stock entitled to vote as separate classes, then in the case of each such class,
the holders of a majority of the shares of that class present in person or represented by proxy and entitled to vote on such matter),
except when a different vote is required by law, the certificate of incorporation or these bylaws. When a quorum is present at any
meeting, each director shall be elected by the vote of a majority of the votes cast with respect to that director, provided that if, as of a
date that is ten (10) days in advance of the date on which the Corporation files its definitive proxy statement with the Securities and
Exchange Commission (regardless of whether thereafter revised or supplemented), the number of nominees for director exceeds the
number of directors to be elected, the directors shall be elected by the vote of a plurality of the votes cast by the stockholders entitled
to vote at the election. For purposes of this Section 2.8, a majority of votes cast shall mean that the number of votes cast “for” a
director’s election exceeds the number of votes cast “against” that director’s election (with “abstentions” and “broker non-votes” not
counted as a vote cast either “for” or “against” that director’s election). If an incumbent director then serving on the Board of Directors
does not receive the required majority, the director shall promptly tender his or her resignation to the Board of Directors. Within ninety
(90) days after the date of the certification of the election results, the Corporate Governance/Nominating Committee or other
committee that may be designated by the Board of Directors will make a recommendation to the Board of Directors as to whether to
accept or reject the resignation, or whether other action should be taken. The Board of Directors will act on the tendered resignation,
taking into account such committee’s recommendation. The director who tenders his or her resignation will not participate in the
recommendation of the Corporate Governance/Nominating Committee or the decision of the Board of Directors with respect to his or
her resignation. If such incumbent director’s resignation is not accepted by the Board of Directors, the Board of Directors shall publicly
disclose its decision regarding the tendered resignation and the rationale behind the decision. If a director’s resignation is accepted by
the Board of Directors pursuant to this Section 2.8, or if a nominee for director is not elected and the nominee is not an incumbent
director, then the Board of Directors may fill the resulting vacancy pursuant to the provisions of Article III, Section 3.2 of these bylaws
or may decrease the size of the Board of Directors pursuant to the provisions of Article III, Section 3.1 of these bylaws.”
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The Amended and Restated Bylaws of Actuate Corporation is hereby amended by inserting Article IX as follows:

“ARTICLE IX

FORUM FOR CERTAIN ACTIONS

Unless the Corporation consents in writing to the selection of an alternative forum, the sole and exclusive forum for (i) any derivative
action or proceeding brought on behalf of the Corporation, (ii) any action asserting a claim of breach of a fiduciary duty owed by any
director, officer or other employee of the Corporation to the Corporation or the Corporation’s stockholders, (iii) any action asserting a
claim arising pursuant to any provision of the DGCL, or (iv) any action asserting a claim governed by the internal affairs doctrine shall
be the Court of Chancery of the State of Delaware (or, if the Court of Chancery does not have jurisdiction, another state court located
within the State of Delaware or, if no state court located within the State of Delaware has jurisdiction, the federal district court for the
District of Delaware), in all cases subject to the court’s personal jurisdiction over the indispensable parties named as defendants.”
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