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FORM 8-K
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TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934

 
Date of report (Date of earliest event reported): January 29, 2021

 
 

MOBILESMITH, INC.
 

(Exact Name of Registrant as Specified in Its Charter)
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(State or Other Jurisdiction of Incorporation)
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Raleigh, North Carolina  27607

(Address of Principal Executive Offices)  (Zip Code)
 

855-516-2413
 

(Registrant’s Telephone Number, Including Area Code)
 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions:
 
☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 
 
Indicate by check mark whether the registrant is an emerging growth company as defined in in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter)
or Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).
  
Emerging growth company  ☐  
 
If an emerging growth company, indicate by checkmark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐
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Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain
Officers.
 
On February 1, 2021, Randy Tomlin and Chanan Epstein submitted notice of their resignations as members of the Board of Directors (the "Board") of
MobileSmith, Inc. (the "Company") effective immediately. Neither Mr. Tomlin nor Mr. Epstein sat on any committees of the Board as the Board does not currently
consist of any committees. During their tenure, both Mr. Tomlin and Mr. Epstein contributed to the strategy and development of Company's philosophy, market
and products.
 

Mr. Tomlin’s and Mr. Epstein's resignations were not a result of any disagreements with the Company, the Board, or the Company’s independent auditor with
respect to the Company’s operations, policies or practices. Their resignations were in recognition of the Company’s need to recruit to new members to the Board
with significant expertise in the Healthcare and Healthcare Payer industries. The Board intends to begin seeking such candidates in the upcoming months. The
Company’s belief is that such new Board members will enable the Company to continue development of a comprehensive suite of products for the industry and
to establish necessary relationships to emerge as a recognized leader the Healthcare and Healthcare Payer industries while delivering shareholder value.
 

Copies of Mr. Tomlin’s and Mr. Epstein's resignation letters dated February 1, 2021 are attached to this Current Report on Form as Exhibits 99.1 and 99.2,
respectively.
 

In connection with their resignations from the Board, both Mr. Tomlin and Mr. Epstein entered into letter agreements with the Company dated as January 29,
2021 (collectively, the "Letter Agreements") The letter agreements are effective from February 1, 2021 to December 31, 2021 and provide that Mr. Tomlin and
Mr. Epstein will serve as advisors to the Company as requested by the Company, potentially including (i) corporate strategy, and marketing and business
development and (ii) use their contacts to connect the Company with high level customers, strategic partners and/or potential acquirers. The Letter Agreements
do not provide for any cash compensation to Mr. Tomlin or Mr. Epstein, provided, however, options to purchase shares of the Company’s common stock
previously issued to Mr. Tomlin and Mr. Epstein pursuant to the MobileSmith Inc. 2016 Equity Compensation Plan remain in effect, subject to the terms of the
respective stock option agreement. As of the date hereof, Mr. Tomlin has fully vested options to purchase up to 468,860 shares of common stock and Mr.
Epstein has options to purchase up to 620,000 shares of common stock, of which 169,250 are fully vested with the remaining portion to continue to vest as set
forth in the original option agreement.
 

The foregoing description of the Letter Agreements by the Company do not purport to be complete and are qualified in their entirety by reference to the full text of
the Letter Agreements which are attached as Exhibits 99.1 and 99.2, respectively, to this Current Report on Form 8-K and incorporated herein by reference.
 

Item 9.01 Financial Statements and Exhibits.
 

(d) Exhibit
    99.1 Letter agreement between MobileSmith, Inc. and Randy Tomlin dated January 29, 2021.

99.2 Letter agreement between MobileSmith, Inc. and Chanan Epstein dated January 29, 2021.
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SIGNATURES
 
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.

 
 

 
Date:  February 2, 2021 Company Name:

MobileSmith Inc.
 

   
 By: /s/ Gleb Mikhailov  
 Gleb Mikhailov  
 Chief Financial Officer  
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EXHIBIT 99.1     Letter agreement between MobileSmith, Inc. and Randy Tomlin dated January 29, 2021.
 
Date: January 29, 2021
  

Dear Mr. Tomlin,
 

This appointment letter (the "Letter Agreement") shall record all the agreements and understandings between MobileSmith Inc., a Delaware Corporation (the
"Company") and Mr. Tomlin (the “Advisor” or “You”), in connection with your transition from Director (board member), effective February 1, 2021, to appointment
as an Advisor of the Company in a non-executive capacity, and for the other purposes listed hereunder.
 

The terms of your engagement with the Company will be as follows:
 

1. Services. You will serve as an Advisor to the Company as requested by the Company, potentially including (i) corporate strategy, and marketing and business
development; (ii) and use your contacts to connect the Company with high level customers, strategic partners and/or Potential Acquirers.
 

2. Scope. Company's expectation is that you will be available to respond to Board and CEO requests, and to provide input that may be valuable to the company’s
future success as you come upon it.
 

3. Term. The effective term of this agreement is February 1, 2021 through December 31, 2021.
 

4. Compensation. There is no additional compensation for this position. Previously issued Directors options pursuant to the MobileSmith Inc. 2016 Equity
Compensation Plan remain in effect, subject to the terms of your stock option agreement.
 

5. Each party shall bear its own costs and expenses associated with its responsibilities hereunder. Notwithstanding the above, the Company shall bear any
reasonable expenses actually incurred by You in connection with the performance of the Advisory Services, provided that such expenses are approved in
advance by Company’s CEO in writing and against validly issued receipts.
 

6. You hereby agree and undertake to comply with and observe the terms of the non-disclosure undertaking agreed to in your prior agreement(s).
 

7. You hereby agree to refrain from working with an entity that is a competitor to MobileSmith while under the terms of this agreement without prior approval from
MobileSmith’s CEO.
 

8. Advisor shall not incur or purport to incur any liability or commitment on behalf of the Company or make or give any promises, representations, warranties or
guarantees with respect to the Company or the Company's products, except as such are expressly directed by Company in writing.
 

9. The Advisor acknowledges that the Company has the exclusive right, interest, and title in and to the Company's products and other proprietary information,
and shall not, by virtue of this Letter Agreement or otherwise, acquire any proprietary rights whatsoever in or to the products and/or any of the Company's
intellectual property rights nor make any representation to having any interest in or to the Company's products and/or any of the Company's intellectual property
rights.
 

10. The Advisor rights and obligations hereunder are personal and may not be assigned or delegated to any consultants, representatives, agents, or any other
person. The relationship between you and the Company is not of an employer-employee nature, and you are, and shall be, an independent Advisor.
 

11. Termination Rights. This agreement is terminable by mutual agreement or by termination for cause. As used herein, “ Cause” shall mean any one or more of
the following that continues uncured for thirty (30) days following receipt of written notice to Advisor setting forth in detail the circumstances constituting Cause:
(i) failure or refusal to follow the reasonable written direction of the Board (other than by reason of Disability); (ii) the Advisor’s commission of any crime, the
underlying conduct of which is job related such that it is consistent with business necessity to terminate Advisor’s employment; (iii) the Advisor’s willful material
false statement regarding the Company’s business to the Board, shareholders of the Company, any lender or insurer, or a regulatory authority; (iv) the Advisor’s
breach of this Agreement in any material respect (other than by reason of Disability); or (v) other intentional conduct that is or could reasonably be expected to
be materially harmful to the business interests or reputation of the Company. No amendment to this Letter Agreement shall be effective unless it is in writing and
signed by the CEO of the Company.
 

12. If you agree to the terms and provisions set forth above, please sign at the designated space below and return one copy of this Letter Agreement to the
undersigned.
 

 
 Sincerely yours,
/s/ Jerry Lepore
Jerry Lepore
CEO: MobileSmith Inc.
January 29, 2021

 
 

Acknowledged and agreed:
 

/s/ Randy Tomlin
Randy Tomlin
January 28, 2021
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EXHIBIT 99.2   Letter agreement between MobileSmith, Inc. and Chanan Epstein dated January 29, 2021.

Date: January 29, 2021
 

 
Dear Mr. Epstein,
 

This appointment letter (the "Letter Agreement") shall record all the agreements and understandings between MobileSmith Inc., a Delaware Corporation (the
"Company") and Mr. Epstein (the “Advisor” or “You”), in connection with your transition from Director (board member), effective February 1, 2021, to appointment
as an Advisor of the Company in a non-executive capacity, and for the other purposes listed hereunder.
 

The terms of your engagement with the Company will be as follows:
 

1. Services. You will serve as an Advisor to the Company as requested by the Company, potentially including (i) corporate strategy, and marketing and business
development; (ii) and use your contacts to connect the Company with high level customers, strategic partners and/or Potential Acquirers.
 

2. Scope. Company's expectation is that you will be available to respond to Board and CEO requests, and to provide input that may be valuable to the company’s
future success as you come upon it.
 

3. Term. The effective term of this agreement is February 1, 2021 through December 31, 2021.
 

4. Compensation. There is no additional compensation for this position. Previously issued Directors options pursuant to the MobileSmith Inc. 2016 Equity
Compensation Plan remain in effect, subject to the terms of your stock option agreement.
 

5. Each party shall bear its own costs and expenses associated with its responsibilities hereunder. Notwithstanding the above, the Company shall bear any
reasonable expenses actually incurred by You in connection with the performance of the Advisory Services, provided that such expenses are approved in
advance by Company’s CEO in writing and against validly issued receipts.
 

6. You hereby agree and undertake to comply with and observe the terms of the non-disclosure undertaking agreed to in your prior agreement(s).
 

7. You hereby agree to refrain from working with an entity that is a competitor to MobileSmith while under the terms of this agreement without prior approval from
MobileSmith’s CEO.
 

8. Advisor shall not incur or purport to incur any liability or commitment on behalf of the Company or make or give any promises, representations, warranties or
guarantees with respect to the Company or the Company's products, except as such are expressly directed by Company in writing.
 

9. The Advisor acknowledges that the Company has the exclusive right, interest, and title in and to the Company's products and other proprietary information,
and shall not, by virtue of this Letter Agreement or otherwise, acquire any proprietary rights whatsoever in or to the products and/or any of the Company's
intellectual property rights nor make any representation to having any interest in or to the Company's products and/or any of the Company's intellectual property
rights.
 

10. The Advisor rights and obligations hereunder are personal and may not be assigned or delegated to any consultants, representatives, agents, or any other
person. The relationship between you and the Company is not of an employer-employee nature, and you are, and shall be, an independent Advisor.
 

11. Termination Rights. This agreement is terminable by mutual agreement or by termination for cause. As used herein, “ Cause” shall mean any one or more of
the following that continues uncured for thirty (30) days following receipt of written notice to Advisor setting forth in detail the circumstances constituting Cause:
(i) failure or refusal to follow the reasonable written direction of the Board (other than by reason of Disability); (ii) the Advisor’s commission of any crime, the
underlying conduct of which is job related such that it is consistent with business necessity to terminate Advisor’s employment; (iii) the Advisor’s willful material
false statement regarding the Company’s business to the Board, shareholders of the Company, any lender or insurer, or a regulatory authority; (iv) the Advisor’s
breach of this Agreement in any material respect (other than by reason of Disability); or (v) other intentional conduct that is or could reasonably be expected to
be materially harmful to the business interests or reputation of the Company. No amendment to this Letter Agreement shall be effective unless it is in writing and
signed by the CEO of the Company.
 

12. If you agree to the terms and provisions set forth above, please sign at the designated space below and return one copy of this Letter Agreement to the
undersigned.
  
Sincerely yours,   
/s/ Jerry Lepore
Jerry Lepore
CEO: MobileSmith Inc.
  

Acknowledged and agreed:
/s/ Chanan Epstein

Chanan Epstein
January 30, 2021
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