
SECURITIES & EXCHANGE COMMISSION EDGAR FILING

MusclePharm Corp

Form: 10-Q/A 

Date Filed: 2015-12-04

Corporate Issuer CIK:  1415684

© Copyright 2018, Issuer Direct Corporation. All Right Reserved. Distribution of this document is strictly prohibited, subject to the terms of use.



 
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
Amendment No. 1

To
FORM 10-Q

 
x QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE SECURITIES EXCHANGE ACT OF 1934

 
For the quarterly period ended:  March 31, 2015

 
OR

 
¨ TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE SECURITIES EXCHANGE ACT OF 1934

 
For the transition period from ______________to ______________

 
Commission File Number: 000-53166

 
MUSCLEPHARM CORPORATION

(Exact name of registrant as specified in its charter)
 

Nevada 77-0664193
(State or other jurisdiction of (I.R.S. Employer
incorporation or organization) Identification No.)

 
4721 Ironton Street, Building A

Denver, Colorado 80239
(Address of principal executive offices and zip code)

 
(303) 396-6100

(Registrant’s telephone number, including area code)
 

Indicate by check mark whether the registrant (1) has filed all reports required to be filed by section 13 or 15(d) of the Securities Exchange Act of 1934 during the
past 12 months, and (2) has been subject to such filing requirements for the past 90 days. Yes x No ¨

 
Indicate by check mark whether the registrant has submitted electronically and posted on its corporate Web site, if any, every Interactive Data File required to be
submitted and posted pursuant to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12 months (or for such shorter period that the
registrant was required to submit and post such files. Yes x No ¨

 
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, or a non-accelerated filer, or a smaller reporting company. See the
definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting company” in Rule 12b-2 of the Exchange Act:

  
Large accelerated filer ❑ Accelerated filer ❑
Non-accelerated filer ❑ Smaller reporting company x

 
Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act). Yes  ¨ No x

 
Number of shares of the registrant’s common stock outstanding at May 1, 2015:13,492,191, excluding 875,621 common shares held in treasury.
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EXPLANATORY NOTE

 
The following is Amendment No. 1 to the Quarterly Report on Form 10-Q for the three months ended March 31, 2015 (the “Form 10-Q”) of  MusclePharm

Corporation. This Amendment No. 1 is being filed to solely to refile Exhibit 10.4, the Option Agreement by and between MusclePharm Corporation and F.H.G
Corporation, effective March 2, 2015 (the “Agreement”) to the Form 10-Q to include certain portions of such exhibit which had been omitted from such exhibit
when filed with the Form 10-Q pursuant to a request for confidential treatment filed with the SEC (the “CTR”).

 
This Form 10-Q/A should be read in conjunction with the Form 10-Q, which continues to speak as of the date of the Form 10-Q. Except as specifically

noted above, this Form 10-Q/A does not modify or update disclosures in the original Form 10-Q. Accordingly, this Form 10-Q/A does not reflect events occurring
after the filing of the Form 10-Q or modify or update any related or other disclosures.
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PART II. OTHER INFORMATION
 
Item 6. Exhibits.

 
Exhibit No. Description
   
  10.4*  Option Agreement by and between MusclePharm Corporation and F.H.G Corporation, effective March 2, 2015
   
  31.1*  Rule 13 (A) – 14(A) Certification of Principal Executive Officer
   
  31.2*  Rule 13 (A) – 14(A) Certification of Principal Financial Officer
   
  32.1*  Section 1350 Certification of Principal Executive Officer
   
  32.2*  Section 1350 Certification of Principal Financial Officer
 

 * Filed herewith.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned,
thereunto duly authorized.

 
 MUSCLEPHARM CORPORATION
   
Date: December 4, 2015 By: /s/ Brad J. Pyatt
 Name: Brad J. Pyatt
 Title: Chief Executive Officer and President

(Principal Executive Officer)
   
Date: December 4, 2015 By: /s/ John Price
 Name: John Price
 Title: Chief Financial Officer

(Principal Financial Officer)
(Principal Accounting Officer)
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Exhibit 10.4

 
OPTION AGREEMENT

 
THIS OPTION AGREEMENT (this “Agreement”) is made and entered into this 2nd day of March, 2015 (the “ Effective Date”), by and among,

Musclepharm Corporation, a Nevada Corporation (“MP”), and INI Parent, Inc., a Delaware corporation (the “ Company”). This Agreement shall become effective
on the Effective Date (as defined below).

 
RECITALS

 
A. On the date hereof, MP and the Company are entering into a Warrant Purchase Agreement (the “ Warrant Agreement”), pursuant to which the

Company is issuing to MP a warrant (the “Warrant”) to purchase shares of the Company’s Class B common stock, par value $0.001 per share (the “Class B
Common Stock”), as more fully described in the Warrant Agreement.

 
B. All capitalized terms used herein and not otherwise defined shall have the same meanings as set forth in the Warrant Agreement.
 
NOW, THEREFORE, for and in consideration of the mutual promises, covenants and agreements hereinafter set forth, MP and the Company hereby

covenant and agree as follows:
 
1.                  MP Purchase Option. At any time on or prior to June 30, 2016 (the “ Option Period”), subject to the provisions in this Agreement and

assuming the Exercise Conditions remain capable of being satisfied, MP shall have the right (the “Option”) to purchase all of the remaining outstanding shares of
the Company’s Common Stock MP does not own after giving effect to the exercise of the Warrant (and not less than all) on a Fully-Diluted Basis, based on an
enterprise value, representing the aggregate value of 100% of the Company, equal to Two Hundred Million Dollars ($200,000,000) in cash (the “Purchase
Price”); provided that a condition to the exercise of the Option shall be the execution, delivery and consummation of the transaction contemplated by the Warrant
Agreement. Such purchase shall be consummated pursuant to a definitive merger agreement that shall be typical for transactions of this nature and which shall
be reasonably negotiated by MP and the Company, pursuant to which, among other things, the Company would merge with a subsidiary of MP and survive the
merger as a wholly-owned subsidiary of MP (the “Merger”). To exercise the Option, the Company must deliver written notice of its exercise of the Option (the
“Notice”) at least three (3) months prior to the date of the consummation of the Merger. For purposes of clarification, MP must deliver a Notice to the Company
no later than the date that is fifteen (15) months after the Effective Date.

 
2.                  Closing. The closing of the Merger (the “Option Closing”) shall occur, if at all, at the offices of McDermott, Will & Emery as soon as

practicable but in no event later than three (3) months after the Notice has been delivered to the Company, provided, that, the other conditions to the Closing
have been satisfied.

 
3.                  Deliveries by MP. At the Option Closing, MP shall deliver the following to the Company:
 

(a)                an executed copy of the Notice of Exercise;
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(b)               the Aggregate Exercise Price;
 
(c)                the Purchase Price; and
 
(d)               such other instruments or documents as may be necessary or appropriate to carry out the transactions contemplated hereby.
 

4.                  Deliveries by the Company . At an Option Closing, the Company shall deliver the following to MP:
 

(a)                a certificate of an officer of the Company certifying, as of the date of an Option Closing, attached copies of resolutions of the board
of directors and shareholders of the Company, approving and authorizing the Merger at the Option Closing; and

 
(b)               such other endorsements, instruments or documents as may be necessary or appropriate to carry out the transactions

contemplated hereby.
 

5.                  Representations and Warranties of the Company . The Company represents and warrants to MP as of the Effective Date and as of the
Option Closing, as follows:

 
(a)                Organization, Standing and Authority. The Company is an entity which is duly organized, validly existing and in good standing under

the laws of its jurisdiction of incorporation. The Company has all requisite power and authority, without the consent of any other person, to execute and deliver
this Agreement and the documents to be delivered at the Option Closing, and to carry out the transactions contemplated hereby and thereby.

 
(b)               Approvals. No approval, authorization, registration, consent, order or other action of or filing with any third-party or person, including

any court, administrative agency or other government authority, is required for the execution and delivery by the Company of this Agreement and the agreements
and documents referred to herein or the performance by the Company of its obligations hereunder or thereunder.

 
(c)                Capitalization. Set forth on Schedule 1 attached hereto is a true, complete, and accurate capitalization table of the Company as of

the date hereof on a fully diluted basis, taking into account all equity interests of the Company issued or outstanding, or issuable upon conversion or exchange of
any security, and any rights, options, or warrants or other agreements to acquire any such equity interests.

 
6.                  Representations and Warranties of MP. MP represents and warrants to the Company as of the Effective Date and as of the Option Closing,

as follows:
 

(a)                Organization, Standing and Authority. MP is an entity which is duly organized, validly existing and in good standing under the laws
of its jurisdiction of incorporation. MP has all requisite power and authority, without the consent of any other person, to execute and deliver this Agreement and
the documents to be delivered by such party at the Option Closing, if any, and to carry out the transactions contemplated hereby and thereby.
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(b)               Approvals. No approval, authorization, registration, consent, order or other action of any third-party or person or filing with any third-

party or person, including any court, administrative agency or other government authority, is required for the execution and delivery by MP of this Agreement and
the agreements and documents referred to herein or the performance by MP of its obligations hereunder or thereunder.

 
7.                  Covenants.
 

(a)                From April 1, 2015, through the earlier of (i) the expiration of Option Period or (ii) the Option Closing, the Company shall make all
books, records, and documents of the Company relating to it and its business available for inspection by MP or MP’s business, legal, and financial advisors upon
reasonable advance notice, subject to reasonable limitations required by the Company for competition purposes or as required by confidentiality obligations
imposed on the Company by third parties.

 
(b)               During the period from the date hereof until the until the earlier of (i) the expiration or termination of this Agreement, and (ii) the

Option Closing (assuming MP exercises the Option), except with the prior consent of MP (such consent not to be unreasonably withheld, conditioned or
delayed), the Company shall not, directly or indirectly declare or pay any cash dividend.

 
8.                  General Provisions.
 

(a)                Notices. All notices, requests, demands and other communications hereunder shall be in writing and shall be delivered in
accordance with the terms of Section 14 of the Warrant Agreement.

 
(b)               Counterparts. This Agreement may be executed simultaneously in two or more counterparts each of which shall be deemed an

original, but all of which together constitute one and the same instrument.
 
(c)                Entire Transaction. This Agreement, the Warrant Agreement and the agreements and documents referred to herein and therein is

intended by the parties as a final expression of their agreement and is intended to be a complete and exclusive statement of the agreement and understanding of
the parties hereto in respect of the subject matter contained herein and therein.

 
(d)               Captions. The titles and captions of the Sections and other provisions of this Agreement are for convenience of reference only and

are not to be considered in construing this Agreement.
 
(e)                Amendments and Waiver. Neither this Agreement nor any term hereof may be amended, changed, waived, discharged or

terminated without the prior written consent of the Company and MP to such action. No waiver by any party shall operate or be construed as a waiver in respect
of any failure, breach or default not expressly identified by such written waiver, whether of a similar or different character, and whether occurring before or after
that waiver. No failure to exercise, or delay in exercising, any rights, remedy, power or privilege arising from this Agreement shall operate or be construed as a
waiver thereof; nor shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude any other or further exercise thereof or the
exercise of any other right, remedy, power or privilege.
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(f)                Successors and Assigns . This Agreement shall be binding upon and inure to the benefit of the Parties and their respective

successors and assigns, provided that neither party shall have the right to assign its rights, or to delegate its obligations, hereunder without the prior written
consent of the other party.

 
(g)               Announcements. The Parties to this Agreement shall not disclose to others the fact that this Agreement has been entered into or

any of the terms of this Agreement, without the written approval of the other Parties hereto.
 
(h)               No Third-Party Beneficiaries. This Agreement shall not confer any rights or remedies upon any person or entity other than the

parties hereto.
 
(i)                 Severability. If any one or more of the provisions contained herein, or the application thereof in any circumstance, is held invalid,

illegal or unenforceable in any respect for any reason, the validity, legality and enforceability of any such provision in every other respect and of the remaining
provisions hereof shall not be in any way impaired, unless the provisions held invalid, illegal or unenforceable shall substantially impair the benefits of the
remaining provisions hereof.

 
(j)                 Governing Law. This Agreement is to be construed and enforced in accordance with and governed by the laws of the State of

Delaware and without regard to the principles of conflicts of law of such state.
 
(k)               Exclusive Venue. THIS AGREEMENT, AND ALL ISSUES AND QUESTIONS CONCERNING THE CONSTRUCTION, VALIDITY,

ENFORCEMENT AND INTERPRETATION OF THIS AGREEMENT, WILL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE INTERNAL
LAWS OF THE STATE OF DELAWARE, WITHOUT GIVING EFFECT TO ANY CHOICE OF LAW OR CONFLICT OF LAW RULES OR PROVISIONS
(WHETHER OF THE STATE OF DELAWARE OR ANY OTHER JURISDICTION) THAT WOULD CAUSE THE APPLICATION OF THE LAWS OF ANY
JURISDICTION OTHER THAN THE STATE OF DELAWARE. THE PARTIES AGREE THAT ALL DISPUTES, LEGAL ACTIONS, SUITS AND PROCEEDINGS
ARISING OUT OF OR RELATING TO THIS AGREEMENT MUST BE BROUGHT EXCLUSIVELY IN A FEDERAL DISTRICT COURT LOCATED IN THE
DISTRICT OF DELAWARE OR THE DELAWARE COURT OF CHANCERY IN NEW CASTLE COUNTY, DELAWARE (COLLECTIVELY THE “DESIGNATED
COURTS”). EACH PARTY HEREBY CONSENTS AND SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE DESIGNATED COURTS. NO LEGAL
ACTION, SUIT OR PROCEEDING WITH RESPECT TO THIS AGREEMENT MAY BE BROUGHT IN ANY OTHER FORUM. EACH PARTY HEREBY
IRREVOCABLY WAIVES ALL CLAIMS OF IMMUNITY FROM JURISDICTION AND ANY OBJECTION WHICH SUCH PARTY MAY NOW OR HEREAFTER
HAVE TO THE LAYING OF VENUE OF ANY SUIT, ACTION OR PROCEEDING IN ANY DESIGNATED COURT, INCLUDING ANY RIGHT TO OBJECT ON
THE BASIS THAT ANY DISPUTE, ACTION, SUIT OR PROCEEDING BROUGHT IN THE DESIGNATED COURTS HAS BEEN BROUGHT IN AN IMPROPER
OR INCONVENIENT FORUM OR VENUE.
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(l)                 Mutual Waiver of Jury Trial. THE PARTIES EACH WAIVE THEIR RESPECTIVE RIGHT TO A TRIAL BY JURY OF ANY CLAIM OR

CAUSE OF ACTION BASED UPON OR ARISING OUT OF OR RELATED TO THIS AGREEMENT IN ANY ACTION, PROCEEDING OR OTHER LITIGATION
OF ANY TYPE BROUGHT BY ANY OF THE PARTIES AGAINST ANY OTHER PARTY OR ANY AFFILIATE OF ANY OTHER SUCH PARTY, WHETHER WITH
RESPECT TO CONTRACT CLAIMS, TORT CLAIMS OR OTHERWISE. THE COMPANY AND MP EACH AGREE THAT ANY SUCH CLAIM OR CAUSE OF
ACTION WILL BE TRIED BY A COURT TRIAL WITHOUT A JURY. WITHOUT LIMITING THE FOREGOING, THE PARTIES FURTHER AGREE THAT THEIR
RESPECTIVE RIGHT TO A TRIAL BY JURY IS WAIVED BY OPERATION OF THIS SECTION AS TO ANY ACTION, COUNTERCLAIM OR OTHER
PROCEEDING WHICH SEEKS, IN WHOLE OR IN PART, TO CHALLENGE THE VALIDITY OR ENFORCEABILITY OF THIS AGREEMENT OR ANY
PROVISION HEREOF. THIS WAIVER WILL APPLY TO ANY SUBSEQUENT AMENDMENTS, RENEWALS, SUPPLEMENTS OR MODIFICATIONS TO THIS
AGREEMENT.

 
(m)             Construction. Unless the context otherwise requires, “or” is not exclusive, and references to sections or subsections refer to sections

or subsections of this Agreement. All pronouns and any variations thereof refer to the masculine, feminine or neuter, singular or plural, as the context may
require.

 
(n)               Fees and Expenses. All reasonable fees and expenses (including, without limitation, legal, auditing and accounting fees, costs and

expenses) incurred by MP in connection with considering, pursuing, negotiating, documenting and consummating this Agreement and the transaction
contemplated hereby shall be borne and paid by MP.

 
(o)               Termination. If the Warrant Agreement is terminated, this Agreement shall automatically terminate and be of no force or effect.
 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK ]
 

 - 5 -  

EDGAR Stream is a copyright of Issuer Direct Corporation, all rights reserved.



 

 
IN WITNESS WHEREOF, each of the parties hereto has executed or caused this Agreement to be executed all as of the date first written above.
 

MP:  Company:
MUSCLEPHARM CORPORATION  INI PARENT, INC.
     
By:   By:  
Name:   Name:  
Title:   Title:  
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Exhibit 31.1

 
CERTIFICATION

I, Brad J. Pyatt, certify that:
 

1. I have reviewed this Quarterly Report on Form 10-Q of MusclePharm Corporation;
 

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial

condition, results of operations and cash flows of the registrant as of, and for, the periods present in this report;
 

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange
Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the
registrant and have:

 
a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure

that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly
during the period in which this report is being prepared;

 
b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to

provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 
c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of

the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 

d) Disclosed in this report any change in the registrant’s internal control over financing reporting that occurred during the registrant’s most recent fiscal
quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the
registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the

registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):
 

a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to
adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 
b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over

financial reporting.
 

Date: December 4, 2015 By: /s/ Brad J. Pyatt
  Brad J. Pyatt
  Principal Executive Officer
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Exhibit 31.2

 
CERTIFICATION

I, John Price, certify that:
 

1. I have reviewed this Quarterly Report on Form 10-Q of MusclePharm Corporation;
 

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial

condition, results of operations and cash flows of the registrant as of, and for, the periods present in this report;
 

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange
Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the
registrant and have:

 
a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure

that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly
during the period in which this report is being prepared;

 
b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to

provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 
c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of

the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 

d) Disclosed in this report any change in the registrant’s internal control over financing reporting that occurred during the registrant’s most recent fiscal
quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the
registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the

registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):
 

a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to
adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 
b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over

financial reporting.
 

Date: December 4, 2015 By: /s/ John Price
  John Price
  Principal Financial Officer
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Exhibit 32.1

 
Section 1350 CERTIFICATION

 
In connection with this Quarterly Report of MusclePharm Corporation (the “Company”), on Form 10-Q for the quarter ended March 31, 2015, as filed with the
U.S. Securities and Exchange Commission on the date hereof (the “Report”), I, Brad J. Pyatt, Principal Executive Officer of the Company, certify pursuant to 18
U.S.C. Section. 1350, as adopted pursuant to Section. 906 of the Sarbanes-Oxley Act of 2002, that:

 
(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

 
(2) The information contained in the Report, fairly presents, in all material respects, the financial condition and results of operations of the Company.

 
Date: December 4, 2015 By: /s/ Brad J. Pyatt
  Brad J. Pyatt
  Principal Executive Officer
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Exhibit 32.2

 
Section 1350 CERTIFICATION

 
In connection with this Quarterly Report of MusclePharm Corporation (the “Company”), on Form 10-Q for the quarter ended March 31, 2015, as filed with the
U.S. Securities and Exchange Commission on the date hereof (the “Report”), I, John Price, Principal Financial Officer of the Company, certify pursuant to 18
U.S.C. Section. 1350, as adopted pursuant to Section. 906 of the Sarbanes-Oxley Act of 2002, that:

 
(1) The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

 
(2) The information contained in the Report, fairly presents, in all material respects, the financial condition and results of operations of the Company.

 
Date: December 4, 2015 By: /s/ John Price
  John Price
  Principal Financial Officer
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