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Registration No.
 

 

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
 

FORM S-8
 

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933
 

Hepion Pharmaceuticals, Inc.
(Exact name of registrant as specified in its charter)

 
Delaware

(State or other jurisdiction of
incorporation or organization)

46-2783806
(I.R.S. Employer
Identification No.)

 
399 Thornall Street, First Floor

Edison, New Jersey  08837
(Address of principal executive offices) (Zip Code)

 
2013 Equity Incentive Plan, as amended

(Full title of the plans)
 

Robert Foster
Chief Executive Officer

399 Thornall Street, First Floor
Edison, NJ 08837

(Name and Address of agent for service)
 

(732) 902-4000
(Telephone number, including area code, of agent for service)

 
With a copy to:

Jeffrey Fessler, Esq.
Sheppard, Mullin, Richter & Hampton LLP

30 Rockefeller Plaza, 39  Floor
New York, NY 10112-0015

Phone (212) 653-8700
Fax (212) 653-8701

 
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer,  a smaller reporting company or an
emerging growth company.  See definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company” or an emerging growth company in
Rule 12b-2 of the Exchange Act.  (Check one):
 
Large accelerated filer ❑ Accelerated filer   ❑ Non-accelerated filer   ☑

Smaller Reporting Company ☑ Emerging growth company ☑
 

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act.  ☑

 
CALCULATION OF REGISTRATION FEE

          

Title of Securities
to be Registered

 

Amount to
be

Registered
(1)

 

Proposed
Maximum Offering
Price Per Share (2)

 

Proposed
Maximum

Aggregate Offering
Price (2)

 

Amount of
Registration Fee

 

Common Stock, $.0001 par value 26,786 $ 2.50 $ 66,965 $ 9.00
(1)         Pursuant to Rule 416(a) under the Securities Act of 1933, as amended, this Registration Statement shall also cover any additional shares of the

Registrant’s common stock that become issuable under the Company’s 2013 Equity Incentive Plan, as amended (the “Plan”), by reason of any stock
dividend, stock split, recapitalization or other similar transaction that increases the number of the outstanding shares of the Registrant’s common stock.

 
(2)         Estimated solely for purposes of calculating the registration fee in accordance with Rule 457(h) of the Securities Act of 1933, as amended, by averaging

the high and low sales prices of the Registrant’s common stock reported on the Nasdaq Capital Market on October 16, 2019.
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EXPLANATORY NOTE

 
Hepion Pharmaceuticals, Inc., formerly known as ContraVir Pharmaceuticals, Inc. (“ Hepion” or the “Registrant”) has prepared this Registration Statement in
accordance with the requirements of Form S-8 under the Securities Act of 1933, as amended (the “ Securities Act “), to register an additional 26,786 shares of
common stock authorized for issuance under the Registrant’s 2013 Equity Incentive Plan, as amended (the “Plan”). A registration statement on Form S-8 (File
No. 333-203867) was filed with the Securities and Exchange Commission (the “Commission”) on May 4, 2015, covering the registration of 11,607 shares of
common stock authorized for issuance under the Plan. In addition, a registration statement on Form S-8 (File No. 333-215662) was filed with the Commission on
January 23, 2017 covering the registration of an additional 2,143 shares of common stock under the Plan. Pursuant to such Instruction E, the contents of the
registration statements on Forms S-8 (File No. 333-203867) and (File No. 333-215662) are incorporated herein by reference except for Item 8, Exhibits, with
respect to which the Exhibit Index immediately preceding the exhibits attached hereto is incorporated herein by reference. The current registration of 26,786
shares will increase the number of shares of common stock registered under the Plan from 13,750 shares to 40,536 shares.
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http://www.sec.gov/Archives/edgar/data/1583771/000110465915033783/a15-10568_1s8.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465917003558/a17-2731_1s8.htm


 
PART II

 
INFORMATION NOT REQUIRED IN THE PROSPECTUS

 
Item 3. Incorporation of Documents by Reference.
 
The following documents filed by the Registrant with the Commission pursuant to the Securities Act of 1933, as amended (the “Securities Act”) and the
Securities Exchange Act of 1934, as amended (the “Exchange Act”) are incorporated herein by reference:
 

·                  Our Annual report on Form 10-K for the year ended December 31, 2018, filed with the Commission on March 14, 2019 ;
·                  Our Quarterly Report on Form 10-Q for the quarter ended March 31, 2019, filed with the Commission on May 15, 2019 ;
·                  Our Quarterly Report on Form 10-Q for the quarter ended June 30, 2019, filed with the Commission on August 14, 2019 ;
·                  Our Current Reports on Form 8-K filed on January 16, 2019, March 4, 2019, April 5, 2019, May 2, 2019, May 6, 2019, May 8, 2019, May 31, 2019,

June 6, 2019, June 11, 2019 (as amended on Form 8-K/A on June 12, 2019), June 17, 2019, June 20, 2019, July 23, 2019, July 30, 2019, July 31,
2019, August 7, 2019, August 14, 2019, September 3, 2019, September 4, 2019, October 3, 2019, October 8, 2019, October 10, 2019 and October 16,
2019; and

·                  Our definitive proxy statement on Schedule 14A filed on April 2, 2019 ; and
·                  The description of our common stock contained in our Registration Statement on Form 8-A filed with the Commission on February 24, 2015 .

 
All documents subsequently filed with the Commission by the Registrant pursuant to Sections 13(a), 13(c), 14, and 15(d) of the Exchange Act, prior to the

filing of a post-effective amendment which indicates that all securities offered hereunder have been sold or which deregisters all securities then remaining unsold
under this Registration Statement, shall be deemed to be incorporated by reference in this Registration Statement and to be part hereof from the date of filing of
such documents.  Any statement contained herein or in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be
modified or superseded for purposes of this Registration Statement to the extent that a statement contained herein or in any other subsequently filed document
which also is or is deemed to be incorporated by reference herein modifies or supersedes such earlier statement.  Any statement so modified or superseded
shall not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.
 

We will provide without charge to each person to whom a copy of this prospectus has been delivered, on written or oral request, a copy of any or all of the
documents incorporated by reference in this prospectus, other than exhibits to such documents. Written or oral requests for such copies should be directed to
Robert Foster at the Company.
 
Item 5. Interests of Named Experts and Counsel.
 

No expert or counsel named in this Registration Statement as having prepared or certified any part of this Registration Statement or having given an opinion
upon the validity of the securities being registered or upon other legal matters in connection with the registration or offering of the common stock was employed
on a contingency basis or had, or is to receive, in connection with the offering, a substantial interest, directly or indirectly, in the registrant or any of its parents or
subsidiaries.
 

Item 6. Indemnification of Directors and Officers.
 

The Delaware General Corporation Law (“DGCL”) authorizes corporations to limit or eliminate the personal liability of directors to corporations and their
stockholders for monetary damages for breaches of directors’ fiduciary duties as directors and our certificate of incorporation will include such an exculpation
provision. Our certificate of incorporation and by-laws will include provisions that indemnify, to the fullest extent allowable under the DGCL, the personal liability
of directors or officers for monetary damages for actions taken as a director or officer of us, or for serving at our request as a director or officer or another position
at another corporation or enterprise, as the case may be. Our certificate of incorporation and by-laws will also provide that we must indemnify and advance
reasonable expenses to our directors and officers, subject to our receipt of an undertaking from the indemnified party as may be required under the DGCL. Our
certificate of incorporation will expressly authorize us to carry directors’ and officers’ insurance to protect us, our directors, officers and certain employees for
some liabilities. The limitation of liability and indemnification provisions in our amended and restated certificate of incorporation and by-laws may discourage
stockholders from bringing a lawsuit against directors for breach of their fiduciary duty. These provisions may also have the effect of reducing the likelihood of
derivative litigation against our directors and officers, even though such an action, if successful, might otherwise benefit us and our stockholders. However, these
provisions do not limit or eliminate our rights, or those of any stockholder, to seek non-monetary relief such as injunction or rescission in the event of a breach of
a director’s duty of care. The provisions will not alter the liability of directors under the federal securities laws. In addition, your investment may be adversely
affected to the extent that, in a class action or direct suit, we pay the costs of settlement and damage awards against directors and officers pursuant to these
indemnification provisions.
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http://www.sec.gov/Archives/edgar/data/1583771/000110465919014652/a19-30142_110k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919029790/a19-7753_110q.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919045967/a19-10380_110q.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919001975/a19-2959_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919012470/a19-5664_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919020014/a19-7902_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919026521/a19-9309_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919027086/a19-9405_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919027832/a19-9651_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919032979/a19-10707_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919034222/a19-11187_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000141057819000450/a19-11357_28k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919034945/a19-11357_18ka.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919035846/a19-11641_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919036721/a19-10165_108k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919041380/a19-13148_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919042663/a19-16357_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919042855/a19-16410_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919044473/a19-16801_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919045808/a19-17171_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919048456/a19-18203_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919048627/a19-18263_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919052985/a19-19438_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919053382/a19-19761_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919053658/a19-19885_18k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919054409/a19-19885_28k.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465919019408/a19-6642_1def14a.htm
http://www.sec.gov/Archives/edgar/data/1583771/000110465915013516/a15-5327_18a12b.htm


 
Item 8. Exhibits.
 
See the attached Exhibit Index on the page immediately following the signature pages hereto, which is incorporated herein by reference.
 
Item 9. Undertakings.
 
A. The undersigned Registrant hereby undertakes:
 

1. To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:
 

(i) To include any prospectus required by section 10(a)(3) of the Securities Act;
 

(ii) To reflect in the prospectus any facts or events arising after the effective date of the Registration Statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the Registration Statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which
was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the
Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate
offering price set forth in the “Calculation of Registration Fee” table in the effective Registration Statement.
 

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or any material change
to such information in the Registration Statement;
 

Provided, however, that paragraphs (A)(1)(i) and (A)(1)(ii) do not apply if the information required to be included in a post-effective amendment by those
paragraphs is contained in reports filed with or furnished to the Commission by the Registrant pursuant to section 13 or section 15(d) of the Exchange Act that
are incorporated by reference in the Registration Statement.
 

2. That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new registration
statement relating to the securities offered herein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 

3. To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the
offering.
 
B. The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the Registrant’s annual
report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual report pursuant to
section 15(d) of the Exchange Act) that is incorporated by reference in the Registration Statement shall be deemed to be a new registration statement relating to
the securities offered herein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
C. Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the Registrant
pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange Commission such
indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against
such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in the
successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered,
the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the
question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication of such
issue.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it meets all of

the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in Edison, New Jersey, on the 21st day of October 2019.
 

HEPION PHARMACEUTICALS, INC.
   

By: /s/ Robert Foster
Robert Foster
Chief Executive Officer and Director

 
 

POWER OF ATTORNEY
 

KNOW ALL MEN BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints Robert Foster, his true and lawful
attorney-in-fact and agent with full power of substitution and re-substitution, for him/her and in his name, place and stead, in any and all capacities to sign any or
all amendments (including, without limitation, post-effective amendments) to this Registration Statement, any related Registration Statement filed pursuant to
Rule 462(b) under the Securities Act of 1933 and any or all pre- or post-effective amendments thereto, and to file the same, with all exhibits thereto, and all
other documents in connection therewith, with the Securities and Exchange Commission, granting unto said attorney-in-fact and agent, full power and authority
to do and perform each and every act and thing requisite and necessary to be done in and about the premises, as fully for all intents and purposes as he or she
might or could do in person, hereby ratifying and confirming that said attorney-in-fact and agent, or any substitute or substitutes for him, may lawfully do or cause
to be done by virtue hereof.
 

Pursuant to the requirements of the Securities Act of 1933, the following persons in the capacities and on the dates indicated have signed this Registration
Statement below.
 

Signature Title
 

Date

     
/s/ Robert Foster Chief Executive Officer and Director October 21, 2019

Robert Foster (Principal Executive Officer)
     

/s/ John Cavan Chief Financial Officer October 21, 2019
John Cavan (Principal Financial and Accounting Officer)

     
/s/ Gary S. Jacob Chairman, Board of Directors October 21, 2019

Gary S. Jacob, PhD.
     

/s/ John P. Brancaccio Director October 21, 2019
John P. Brancaccio

     
/s/ Arnold Lippa Director October 21, 2019

Arnold Lippa
     

/s/ Timothy Block Director October 21, 2019
Timothy Block

     
 

Director October   , 2019
Thomas Adams
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EXHIBIT INDEX

 
Exhibit Number

 

Description

4.1 2013 Equity Incentive Plan, as amended (incorporated by reference to Exhibit 10.1 5 to the Company’s Form S-8 filed with the SEC on
May 4, 2015)

5.1 Opinion of Sheppard, Mullin, Richter & Hampton LLP
23.1 Consent of BDO USA, LLP, Independent Registered Public Accounting Firm
23.2 Consent of Sheppard, Mullin, Richter & Hampton LLP (included in Exhibit 5.1)
24.1 Power of Attorney (included on signature page)
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Exhibit 5.1
 

Sheppard, Mullin, Richter & Hampton LLP
30 Rockefeller Plaza
New York, New York 10112-0015
212.653.8700 main
212.653.8701 fax
www.sheppardmullin.com

 
October 21, 2019
 
VIA ELECTRONIC MAIL ONLY
 
Hepion Pharmaceuticals, Inc.
399 Thornall Street, First Floor
Edison, NJ 08837
 
Re:                  Registration Statement on Form S-8
 
Ladies and Gentlemen:
 

You have requested our opinion with respect to certain matters in connection with the filing by Hepion  Pharmaceuticals, Inc., a Delaware corporation (the
“Company”), of a Registration Statement on Form S-8 (the “Registration Statement”) under the Securities Act of 1933, as amended, with the Securities and
Exchange Commission, covering 26,786 shares of the Company’s common stock, par value $0.0001 per share (the “Common Stock”) reserved for issuance (the
“Shares”) upon the exercise of outstanding stock options granted pursuant to the Company’s 2013 Equity Incentive Plan, as amended (the “Plan”).
 

This Opinion is being furnished in accordance with the requirements of Item 8 of Form S-8 and Item 601(b)(5)(i) of Regulation S-K.
 

In connection with this opinion, we have reviewed and relied upon the Registration Statement, the Company’s  Certificate of Incorporation, as amended, as
in effect on the date hereof, the Company’s Bylaws effective as in effect on the date hereof (the “Bylaws”), the proceedings taken by the Company with respect
to the authorization and adoption of the Plan, resolutions adopted by the board of directors of the Company, and such other documents, records, certificates,
memoranda and other instruments as we deem necessary as a basis for this opinion. With respect to the foregoing documents, we have assumed the
genuineness of all signatures, the authenticity of all documents submitted to us as originals and the conformity to original of all documents submitted to us as
certified or reproduced copies. We have also assumed that the Shares will be uncertificated in accordance with Section 158 of the Delaware General Corporation
Law, and the transfer agent therefor will register the purchaser thereof as the registered owner of any uncertificated Shares on its stock transfer books and
records. We have further assumed that (a) shares of the Common Stock currently reserved for issuance under the Plan will remain available for the issuance of
the Shares, and (b) neither the Company’s charter documents nor any of the proceedings relating to either the Plan or any of the award agreements relating to
the Shares will be rescinded, amended or otherwise modified prior to the issuance of the Shares. We have also obtained from public officials and officers of the
Company certificates or comparable documents as to certain factual matters and, insofar as this opinion is based on matters of fact, we have relied on such
certificates and comparable documents without independent investigation. We have made such other investigations as we have deemed relevant and necessary
in connection with the opinions hereinafter set forth.
 

On the basis of the foregoing, and in reliance thereon, we are of the opinion that the Shares, when issued and sold in the manner referred to in the Plan
and against proper payment and consideration thereof and pursuant to the agreements that accompany the Plan, will be legally and validly issued, fully paid and
nonassessable.
 

We consent to the filing of this opinion letter as Exhibit 5.1 to the Registration Statement. In giving such consent, we do not thereby admit that we are
included in the category of persons whose consent is required under
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Section 7 of the Securities Act or the rules and regulations of the Securities and Exchange Commission promulgated thereunder.
 

We express no opinion as to matters governed by any laws other than the Delaware General Corporation Law and reported decisions of the Delaware
courts interpreting such law.
 

This opinion letter is rendered as of the date first written above, and we disclaim any obligation to advise you of facts, circumstances, events or
developments which hereafter may be brought to our attention and which may alter, affect or modify the opinion expressed herein. Our opinion is expressly
limited to the matters set forth above, and we render no opinion, whether by implication or otherwise, as to any other matters relating to the Company, the
Shares, the Plan, the award agreements related to the Shares or the Registration Statement.
 
Respectfully Submitted,
 
/s/ Sheppard, Mullin, Richter & Hampton LLP
 
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
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Exhibit 23.1
 

Consent of Independent Registered Public Accounting Firm
 
Hepion Pharmaceuticals, Inc.
399 Thornall Street, First Floor
Edison, New Jersey 08837
 
We hereby consent to the incorporation by reference in the Registration Statement on Form S-8 of Hepion Pharmaceuticals, Inc. (formerly known as ContraVir
Pharmaceuticals, Inc.) of our report dated March 13, 2019, relating to the consolidated financial statements of Hepion Pharmaceuticals, Inc. appearing in the
Company’s Annual Report on Form 10-K for the year ended December 31, 2018. Our report on the consolidated financial statements contains an explanatory
paragraph regarding the Company’s ability to continue as a going concern.
 
 
/s/ BDO USA, LLP
Woodbridge, New Jersey
  
October 18, 2019
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