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Item 5.03. Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
On May 24, 2019, the Board of Directors (the “Board”) of Acacia Research Corporation (“Acacia” or the “Company”) approved, subject to
stockholder approval, the Company’s Third Amended and Restated Certificated of Incorporation (as amended, the “Amended Charter”), to provide for
a declassified Board, eliminate supermajority vote requirements for specified corporate actions, grant stockholders the right to call special meetings of
the stockholders and implement certain transfer restrictions to preserve tax benefits associated with Acacia’s net operating losses. The Amended
Charter was approved by the Company’s stockholders at the 2019 annual meeting of stockholders (the “Annual Meeting”) and filed with the Secretary
of State of the State of Delaware on July 15, 2019.
The foregoing description of the Amended Charter does not purport to be complete and is qualified in its entirety by reference to the full text of
the Amended Charter, a copy of which is attached as Exhibit 3.1 to this Current Report and is incorporated herein by reference.
Item 5.07. Submission of Matters to a Vote of Security Holders.
On July 15, 2019, Acacia held its Annual Meeting at the offices of Schulte Roth & Zabel LLP at 919 Third Avenue, New York, New York. As of
May 22, 2019, the record date for the Annual Meeting, there were 50,064,281 shares of common stock of the Company issued and outstanding and
entitled to vote. At the Annual Meeting, 40,438,931 shares of the Company’s common stock were present in person or represented by proxy and
entitled to vote, constituting a quorum for the conduct of business at the Annual Meeting.
Set forth below are the proposals voted upon at the Annual Meeting, and the final results of the stockholder vote on each proposal, as certified
by Saratoga Proxy Consulting LLC, the inspector of election for the Annual Meeting. These proposals are described in more detail in the Company’s
definitive proxy statement, filed with the Securities and Exchange Commission on June 14, 2019, which should be read together with the
supplemental proxy materials filed on July 8, 2019.
Proposal No. 1: To elect two Class I directors to serve on the Board for a term of three years expiring upon the 2022 Annual Meeting of
Stockholders or until their successors are duly elected and qualified, or, if Proposal No. 2 is approved, to serve on the Board for a term of one year
expiring upon the 2020 Annual Meeting of Stockholders.
Board Nominees:
Class I Nominees

Votes For

Votes Against

Votes Withheld

Isaac T. Kohlberg

27,143,622

1,295,111

48,722

Broker Non-Votes
11,951,476

Katharine Wolanyk

27,103,031

1,336,402

48,022

11,951,476

Proposal No. 2: To approve an amendment to the Amended and Restated Certificate of Incorporation to provide for a declassified Board such
that all members of the Board shall be elected at each annual meeting of stockholders to serve until the next annual meeting of stockholders.
Votes For

Votes Against

Votes Abstaining

Broker Non-Votes

27,862,016

597,130

28,309

11,951,476

Proposal No. 3: To approve an amendment to the Amended and Restated Certificate of Incorporation to eliminate supermajority vote
requirements for specified corporate actions.
Votes For

Votes Against

Votes Abstaining

Broker Non-Votes

27,834,692

620,245

32,518

11,951,476

Proposal No. 4: To approve an amendment to the Amended and Restated Certificate of Incorporation to grant stockholders the right to call
special meetings of the stockholders.
Votes For

Votes Against

Votes Abstaining

Broker Non-Votes

27,846,519

612,687

28,249

11,951,476

Proposal No. 5: To approve an amendment to the Amended and Restated Certificate of Incorporation to implement certain transfer restrictions
to preserve tax benefits associated with the Company’s net operating losses.
Votes For

Votes Against

Votes Abstaining

Broker Non-Votes

27,236,032

1,217,258

34,165

11,951,476

Proposal No. 6: To ratify the adoption of Acacia’s 2019 Tax Benefits Preservation Plan.
Votes For

Votes Against

Votes Abstaining

Broker Non-Votes

25,805,622

2,646,346

35,487

11,951,476

Proposal No. 7: To ratify the appointment of Grant Thornton LLP as Acacia’s independent public accounting firm for the fiscal year ending
December 31, 2019.
Votes For

Votes Against

Votes Abstaining

Broker Non-Votes

36,309,277

4,095,163

34,491

0

Proposal No. 8: To approve, by advisory vote, the compensation of the Company’s named executive officers.
Votes For

Votes Against

Votes Abstaining

Broker Non-Votes

25,314,684

2,158,141

1,014,630

11,951,476

Item 9.01. Financial Statements and Exhibits.
(c)

Exhibits.
3.1 Third Amended and Restated Certificated of Incorporation

SIGNATURE
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
Date: July 19, 2019
Acacia Research Corporation
By: /s/ Marc W. Booth
Chief Intellectual Property Officer

THIRD AMENDED AND RESTATEDCERTIFICATE OF INCORPORATION OF ACACIA RESEARCH CORPORATIONAcacia ResearchCorporation, a corporation organized and existing under the lawsof the State of Delaware (the Corporation), certifies that: A. The name of the Corporationis Acacia ResearchCorporation. The Corporations original Certificate of Incorporation was filed with the Secretary of State of the State of Delaware on October 8, 1999. B. This Third Amended and Restated Certificate of Incorporation was duly adopted in accordance with Sections 242 and 245 of the General Corporation Law of the State of Delaware, and restated, integrates, and further amends the provisions of the Corporations Certificate of Incorporation.C.The text of the Amended and Restated Certificate of Incorporation is amended and restated to read as set forth in EXHIBIT A attached hereto. IN WITNESS WHEREOF, Acacia Research Corporation has caused this Third Amended and Restated Certificate of Incorporation to be signed by Jennifer Graff, a duly authorized officer of the Corporation, on July 15, 2019./s/ Jennifer GraffJennifer Graff Secretary

EXHIBIT A ARTICLE I NAME The name of the corporation is Acacia Research Corporation (the “Corporation”).ARTICLE IIADDRESS OF REGISTERED OFFICE; NAME OF REGISTERED AGENT The address of the registered office of the Corporationin the State of Delaware32W.Loockerman Street, Suite 201, Dover, County of Kent, Delaware.The name of its registered agent atsuch address is Registered Agent Solutions, Inc.ARTICLE III PURPOSE The purpose of the Corporationis to engage in any lawful act or activityforwhich corporations may be organized under the Delaware General Corporation Law (the “DGCL”). ARTICLE IV CAPITAL STOCK SECTION 1. AUTHORIZATION. The aggregate number of shares of stock which the Corporationshallhaveauthority to issue is one hundred and ten million (110,000,000)shares,of which one hundred million shares shall be shares of common stock having a par value of $0.001 per share (the “Common Stock”), and ten million (10,000,000) shares shall be shares of preferred stockhaving a par value of $0.001 per share (the “Preferred Stock”) and issuable in one or more series as hereinafter provided.For purposes of this ARTICLE IV, references to the “Board of Directors” shallrefer to the Board of Directors of the Corporation, as established in accordance with ARTICLE V of the certificateof incorporation of the Corporation, and references to “the Certificate of Incorporation”shallreferto this Third Amended and Restated Certificate of Incorporation asthe same may be amended from time to time.The number of authorized shares of any class or classes of capital stock of the Corporation may be increased or decreased (but not below the number of shares thereof then outstanding) by the affirmative vote of the holders of a majority of the voting power of
vote generally in the election of directors. SECTION 2. COMMON STOCK. The voting powers, preferencesand relative, participating, optional or other specialrights of the CommonStock, and the qualifications and restrictions thereon, shall be as follows in this Section 2.2.1 Dividends. Subject to the rights, preferences, privileges, restrictions and other matters pertaining to the Preferred Stock that may at that time be outstanding, the holders of theCommon Stock shall be entitled to receive, when, as and if declared by the Board of Directors, out of any assets of the Corporation legally available therefore, such dividends as may be declared fromtime to time by the Board of Directors. 2.2 Voting Rights.Except as otherwise required by law, or as otherwise fixed by resolution or resolutions of the Board of Directors with respect to one or more series of Preferred

Stock, the entire voting power and all voting rights shall be vested exclusively in the Common Stock, and eachstockholderof the Corporationwho at the time possesses voting power forany purpose shall be entitled to one vote for each share of such stock standing in his or her name on the books of the Corporation.2.3 Liquidation Rights.In the event of any liquidation, dissolution or winding up (either voluntary or involuntary) of the Corporation, the holders of shares of Common Stock shall be entitled to receive the assets and funds of the Corporation available for distribution after payments to creditors and to the holdersof any PreferredStock of the Corporationthat may at the time beoutstanding, in proportion to the number of shares held bythem. Neitherthe mergernor consolidation of the Corporation into or with any other corporation, nor a sale, transfer or lease of allor any part of the assets of the Corporation, shall, alone, be deemed a liquidation or winding up of the Corporation or cause the dissolution of the Corporation, for purposes of this Section 2.3.SECTION 3. PREFERREDSTOCK. The PreferredStock may beissued from time to time in one or more series, each with such distinctive designation as may be stated in the Certificateof Incorporation or in any amendment hereto, or in a resolution or resolutions providing for the issueof such stock from time to time adopted by the Board of Directors or a duly authorized committee thereof. The resolution or resolutions providing for the issue of shares of a particular series shall fix, subject to applicable laws and the provisions of the Certificate of Incorporation, for each such seriesthe number of shares constituting such series and the designation and the voting powers, preferencesand relative, participating, optional or other specialrights and the qualifications,
thereof, including,withoutlimitingthe generality of the foregoing, suchprovisions asmay be desired concerning voting, redemption, dividends, dissolution or the distribution of assets,conversion or exchange, and such other subjects or matters as may be fixed by the Board of Directorsor a duly authorized committee thereof under the DGCL. ARTICLE VBOARD OF DIRECTORS SECTION 1. NUMBER OF DIRECTORS AND THEIR ELECTION.The number of directors of the Corporationshallbefixedfrom time to time bya by-law of the Corporationor amendment thereof duly adopted bythe Board of Directors.Except as otherwiseprovided foror fixed pursuant to the provisions of ARTICLE V of this Certificate of Incorporation or any resolutionor resolutions of the Board of Directors providingforthe issuance of any classor series of stock having a preference over the Common Stock as to dividends or upon liquidation to elect additional directors under specified circumstances, the number of directors shall be determined by the Board of Directors in accordance with the By-laws of the Corporation. Election of directors need not be by written ballot, unless so provided in the By-laws of the Corporation. SECTION 2. POWERS OF THE BOARD OF DIRECTORS.In furtherance, and not in limitation, of the powers conferred by the laws of the State of Delaware, the Board of Directors is expressly authorized to adopt, alter, amend and repeal the By-laws of the Corporation, subject to the power of the stockholders of the Corporation to alter or repeal any by-law whether adopted by them or otherwise; provided, however, that the affirmative vote of a majority of the voting power of the capital stock of the Corporation entitled to vote thereon shall be required for stockholders to adopt, amend, alter or repeal any provision of the By-laws of the Corporation.

SECTION 3. TERM.The directors, other than those who may be elected by the holders of Preferred Stock or any other class or series of stock having a preference over the Common Stock as to dividendsor uponliquidation pursuant to the terms of this Certificate of Incorporation or any resolution or resolutions providing for the issuance of such class or series of stock adopted by theBoard of Directors, shall be elected by stockholders at each annual meeting of stockholders to hold office for a term expiring at the next annual meeting of stockholders and until his or her successorshallbeelectedand shallqualify,subject, however,to priordeath, resignation,retirement, disqualification or removal from office. SECTION 4. VACANCIES. Any newly-created directorship resulting from an increase inthe authorized number of directors or any vacancies in the Board of Directors occurring by reason of death, resignation,retirement, disqualification or removal may befilledbya majority of the remaining directors, though less than a quorum, or by a sole remaining director. A director appointed in accordancewith the preceding sentence shall hold office for the remainder of the full term expiring at the next annual meeting of the stockholders and until his or her successor shall be elected and shallqualify,subject, however,to priordeath, resignation,retirement, disqualification or removal from office. ARTICLE VI STOCKHOLDER ACTIONSSECTION 1. MEETINGSANDRECORDS.Meetingsof stockholders may beheld within or without the State of Delaware, as the By-laws of the Corporation may provide. The books of the Corporations may be kept (subject to the DGCL) outside of the State of Delaware at such place or places as may be designated from time to time by the Board of Directors or in the By-laws of the Corporation.
of stockholders may be called at any time by the Board of Directors or by the Chairman of the Board of Directors, or the President, orthe Secretary of the Corporation upon the written request of one or more stockholders of record of the Corporationthat hold at leasttwenty-five percent (25%) in voting power of the outstandingshares of stock of the Company and who have delivered such requests in accordance with and subject to the procedures and conditions and any other provisions set forth in the By-laws of the Corporation (as amended from time to time), including any limitations set forth in the By-laws of the Corporation on the ability to make such a request for such a special meeting. SECTION 3. WRITTEN CONSENTS. No action that is required or permitted to be taken by the stockholders of the Corporation at any annual or special meeting of the stockholders may be effected by written consent of the stockholders in lieu of a meeting of stockholders. ARTICLE VII LIMITATION ON LIABILITY OF DIRECTORS No personshallbepersonally liable to the Corporationor itsstockholders formonetarydamagesforbreachof fiduciary duty asa director, including withoutlimitation forservingona committee of the Board of Directors, except to the extent such exemption from liability or limitation thereof is not permitted under the DGCL as the same exists or hereafter may be amended.If theDGCL is amendedafter the date of the filingof this Certificate of Incorporation to authorizecorporate action further eliminating or limiting the personal liability of directors, then the liability of 3

a director of the Corporationshallbeeliminated or limited to the fullest extent permittedbythe DGCL assoamended. Any amendment, repeal or modification of this ARTICLE VII shallnot adverselyaffect any right or protection of a director of the Corporationexisting hereunder with respect to any act or omission occurring prior to such amendment, repeal or modification. ARTICLE VIII INDEMNIFICATION SECTION 1. The Corporationmay indemnifyto the fullest extent permittedbylaw any person made or threatened to be made a party to an action or proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that such person, his or her testator or intestate is or was a director, officer or employee of the Corporation or any predecessor of the Corporation orserves or served at any other enterprise asa director, officer or employee at the request of the Corporation or any predecessor to the Corporation.No amendment, repeal or modification of this ARTICLE VIII by the stockholders shall adversely affect any right or protection of a director of the Corporationexisting byvirtue of this ARTICLE VIII at the time of suchamendment, repeal or modification. ARTICLE IX AMENDMENT OF CERTIFICATE OF INCORPORATIONThe Corporation hereby reserves the right from time to time to amend, alter, change or repeal any provision contained in the Certificate of Incorporation, and other provisions authorized by the laws of the State of Delaware at the time in force may be added or inserted, in the manner now orhereafter prescribed by law, and all rights, preferences, and privileges of whatsoever nature conferredupon the stockholders, directors or any other persons whomsoever by or pursuant to this Certificateof Incorporation in its present form or as hereafter amended are granted subject to the right reserved
ARTICLE XSECTION 1. DEFINITIONS. As used in this ARTICLE X, the following capitalized terms have the following meanings when usedherein with initial capital letters (andany references to any portions of Treas. Reg.§ 1.382-2T shall include any successor provisions): (a) “4.899-percent Transaction” means any Transfer described in clause (a) or (b) of Section 2 of this ARTICLE X.(b)“4.899-percent Stockholder” means a Personor group of Persons that is a “5-percent stockholder” of the corporation pursuant to Treas. Reg. § 1.382-2T(g), as applied by replacing “5- percent” with “4.899-percent” and “five percent” with “4.899 percent,” where applicable. (c) “Agent” has the meaning set forth in Section 5 of this ARTICLE X. 4

(d)“Code”means the United States Internal Revenue Code of 1986, asamended. For the avoidance of doubt, Code also includes “An Act to provide for reconciliation pursuant to titles II and V of the concurrent resolution on the budget for fiscal year 2018,” (PL 115-97). (e)“Corporation Security” or “Corporation Securities” means (i) any Stock, (ii)shares of preferred stock issued by the Corporation (other than preferred stock described in § 1504(a)(4) of the Code), and (iii) warrants, rights, or options (including options within the meaning of Treas. Reg. § 1.382-2T(h)(4)(v) or Treas. Reg. § 1.382-4(d)(9)) to purchase securities of the Corporation. (f) “EffectiveDate” means the date of filingof this Certificate of Incorporation of the Corporation with the Secretary of State of the State of Delaware. (g) “Excess Securities” has the meaning set forth in Section 4 of this ARTICLE X.(h) “Expiration Date” means the earliest of (i) the close of business on the date that is the third anniversary of the Effective Date, (ii) the repeal of Section 382 of the Code or any successorstatute if the Board of Directors determines that this ARTICLE X is no longer necessary or desirablefor the preservation of Tax Benefits, (iii) the close of business on the first day of a taxable year of the Corporationasto which the Board of Directors determines that noTax Benefits may becarriedforward, and (iv) such date as the Board of Directors shall fix in accordance with Section 12 of this ARTICLE X. (i) “Percentage Stock Ownership”means the percentage Stock Ownership interestof any Person or group (as the context may require) for purposes of Section 382 of the Code as determined in accordance with Treas. Reg. § 1.382-2(a)(3), Treas. Reg. § 1.382-2T(g), (h), (j) and (k) and Treas. Reg. § 1.382-4, or any successor provisions and other pertinent Internal Revenue
Service guidance. (j) “Person” means any individual, partnership, joint venture, limited liability company, firm, corporation,unincorporated association or organization, trust or other entity or any group of such“Persons” having a formal or informal understandingamongthemselves to make a “coordinated acquisition” of shares within the meaning of Treas. Reg. § 1.382-3(a)(1) or who are otherwise treated as an “entity” within the meaning of Treas. Reg. § 1.382-3(a)(1), and shall include any successor (by merger or otherwise) of any such entity or group.(k) “Prohibited Distributions” means any and all dividends or other distributions paid by the Corporation with respect to any Excess Securities received by a Purported Transferee. (l) “Prohibited Transfer” means any Transfer or purported Transfer of Corporation Securities to the extent that such Transfer is prohibited and/or void under this ARTICLE X. (m) “Public Group” has the meaning set forth in Treas. Reg. § 1.382-2T(f)(13). (n) “Purported Transferee” has the meaning set forth in Section 4 of this ARTICLE X. (o) “Remedial Holder” has the meaning set forth in Section 7 of this ARTICLE X. (p) “Stock” means any interest that would be treated as “stock” of the Corporation pursuantto Treas. Reg. § 1.382-2T(f)(18).5

(q)“Stock Ownership”means any direct or indirectownership of Stock, including any ownership byvirtue of application of constructiveownership rules, with suchdirect, indirectand constructive ownership determined under the provisions of Section 382 of the Code and the Treasury Regulationsthereunder,including,forthe avoidance of doubt, any ownership whereby a Personowns Stock pursuant to a “coordinated acquisition” treated as a single “entity” as defined in Treas. Reg.§ 1.382-3(a)(1),or suchStock is otherwiseaggregatedwith Stock owned bysuchPersonpursuant to the provisions of Section 382 of the Code and the Treasury Regulations thereunder. (r) “Tax Benefits” means the net operating loss carry forwards, capital loss carry forwards, general business credit carryforwards,alternative minimum tax credit carryforwards,foreigntax credit carry forwards, disallowed net business interest expense carry forwards under Section 163(j),any credits under Section 53, and any other item that may reduce or result in any credit against any income taxes owed by the Corporation or any of its subsidiaries or refundable credits, including, but not limited to, any item subject to limitation under Section 382 or Section 383 of the Code and theTreasury Regulationspromulgated thereunder,and any loss or deduction attributable to a “net unrealized built-in loss” within the meaning of Section 382 of the Code and the Treasury Regulations promulgated thereunder. (s) “Transfer” means, any direct or indirect sale, transfer, assignment, conveyance, pledge orother disposition, event or occurrence or other action taken by a Person, other than the Corporation,that alters the Percentage Stock Ownership of any Person or group, including, a transfer by gift or by operation of law. A Transfer also shall include the creation or grant of an option (including an
option within the meaning of Treas. Reg.§1.382-4(d)). For the avoidance of doubt, a Transfer shallnot includethe creationor grant of anoption bythe Corporation, nor shalla Transfer includethe issuance of Stock by the Corporation. (t) “Transferee” means any Person to whom Corporation Securities are Transferred. (u)“TreasuryRegulations” or “Treas.Reg.” means the regulations,including temporary regulations or any successor regulations, promulgated under the Code, as amended from time to time. SECTION 2. TRANSFER ANDOWNERSHIPRESTRICTIONS. In order to preserve the Tax Benefits, from and after the Effective Date any attempted Transfer of Corporation Securitiespriorto the Expiration Dateand any attempted Transfer of CorporationSecurities pursuant to anagreement entered into prior to the Expiration Date shall be prohibited and void ab initio to the extent that, as a result of such Transfer (or any series of Transfers of which such Transfer is a part), either (a) any Person or Persons would become a 4.899-percent Stockholder or (b) the Percentage Stock Ownership in the Corporationof any 4.899-percentStockholder wouldbeincreased. The priorsentenceis not intended to prevent CorporationSecurities from being DTC-eligible and shallnot preclude the settlement of any transaction in Corporation Securities entered into through the facilities of a national securitiesexchange; provided,however,that the CorporationSecurities and parties involved in such transaction shall remain subject to the provisions of this ARTICLE X in respect ofsuch transaction. SECTION 3. EXCEPTIONS. (a) Notwithstanding anything to the contrary herein, Transfers to a Public Group (including a new Public Group created under Treas. Reg. § 1.382-2T (j) (3) (i)) shall be permitted. 6

(b) The restrictions set forth in Section 2 of this ARTICLE X shall not apply to an attemptedTransfer that is a 4.899-percentTransactionif the transferoror the Transferee obtainsthe written approval of the Board of Directors or a duly authorized committee thereof. As a condition to grantingitsapproval pursuant to this Section 3 of this ARTICLEX, the Board of Directors may,in itsdiscretion, require (at the expense of the transferor and/or Transferee) an opinion of counsel selected bythe Board of Directors that the Transfer shallnot result in a limitation onthe use of the Tax Benefits asa result of the application of Section 382 of the Code; provided that the Board of Directors may grant such approval notwithstanding the effect of such approval on the Tax Benefits ifit determines that the approval is in the best interests of the Corporation. The Board of Directors may grant its approval in whole or in part with respect to such Transfer and may impose any conditions that it deems reasonable and appropriatein connection with suchapproval,including,withoutlimitation, restrictions on the ability of any Transferee to Transfer Stock acquired through a Transfer.Approvals of the Board of Directors hereunder may begiven prospectively or retroactively. The Board of Directors, to the fullest extent permitted by law, may exercise the authority granted by this ARTICLE X through duly authorized officers or agents of the Corporation. Nothing in this Section 3 of this ARTICLE X shall be construed to limit or restrict the Board of Directors in the exercise of its fiduciary duties under applicable law.SECTION 4. EXCESS SECURITIES.(a) No employee or agent of the Corporation shall record any Prohibited Transfer, and the purportedtransferee of sucha Prohibited Transfer (the “Purported Transferee”) shallnot berecognized asa
purpose whatsoever in respectof the Corporation Securities which are the subject of the Prohibited Transfer (the “Excess Securities”). The Purported Transferee shall not be entitled, with respect to such Excess Securities, to any rights ofstockholders of the Corporation, including,withoutlimitation,the right to vote suchExcessSecurities and to receivedividendsor distributions, whether liquidating or otherwise, in respectthereof, if any, and the Excess Securities shall be deemed to remain with the transferor unless and until the Excess Securities are transferred to the Agent pursuant to Section 5 of this ARTICLE X or until an approval is obtained under Section 3 of this ARTICLE X. After the Excess Securities havebeen acquired in a Transfer that is not a Prohibited Transfer, the Corporation Securities shall cease tobe Excess Securities. For this purpose, any Transfer of Excess Securities not in accordance with the provisions of this Section 4 or Section 5 of this ARTICLE X shall also be a Prohibited Transfer. (b)The Corporationmay requireasa condition to the registration of the Transfer of any CorporationSecurities or the payment of any distribution onany CorporationSecurities that the proposed Transferee or payee furnish to the Corporation all information reasonably requested by the Corporation with respect to its direct or indirect ownership interests in such Corporation Securities. The Corporation may make such arrangements or issue such instructions to its stock transfer agent asmay bedetermined bythe Board of Directors to benecessary or advisableto implement this ARTICLEX, including,withoutlimitation,authorizing suchtransfer agent to requireanaffidavit from a Purported Transferee regarding such Person’s actual and constructive ownership of Stock and other evidence that a Transfer will not be prohibited by this ARTICLE X as a condition
to registering any transfer. SECTION 5. TRANSFER TO AGENT. If the Board of Directors determines that a Transfer of Corporation Securities constitutes a Prohibited Transfer, then, upon written demand by the Corporation sent within thirty days of the date on which the Board of Directors determines thatthe attempted Transfer would result in Excess Securities, the Purported Transferee shall transfer or 7

cause to be transferred any certificate or other evidence of ownership of the Excess Securities within the Purported Transferee’s possession or control, together with any Prohibited Distributions, to anagent designated by the Board of Directors (the “Agent”). The Agent shall thereupon sell to a buyer or buyers, which may include the Corporation, the Excess Securities transferred to it in one or more arm’s-length transactions (on the public securitiesmarketonwhich suchExcessSecurities are traded, if possible, or otherwise privately); provided, however, that any such sale must not constitutea Prohibited Transfer and provided, further, that the Agent shall effect such sale or sales in an orderly fashionand shallnot be requiredto effect any suchsale within any specific time frame if, in the Agent’s discretion, suchsale or sales would disrupt the marketforthe CorporationSecurities or otherwise would adversely affect the value of the Corporation Securities. If the Purported Transferee has resold the Excess Securities before receiving the Corporation’s demand to surrenderExcessSecurities to the Agent, the Purported Transferee shall be deemed to have sold the Excess Securities forthe Agent, and shallberequired to transfer to the Agent any Prohibited Distributions and proceedsof suchsale,except to the extent that the Corporationgrants written permission to the Purported Transferee to retain a portionof suchsale proceedsnot exceeding the amount that the Purported Transferee would have received from the Agent pursuant to Section 6 of this ARTICLE X if the Agent rather than the Purported Transferee had resold the Excess Securities. SECTION 6. APPLICATION OF PROCEEDS ANDPROHIBITEDDISTRIBUTIONS. The Agent shall apply any proceeds of a sale by it of Excess Securities and, if
Securities, any amounts received byit from a Purported Transferee, together, in either case, with any Prohibited Distributions, as follows: (i) first, suchamounts shallbepaid to the Agent to the extent necessary to cover itscosts and expenses incurred in connection with its duties hereunder; (ii) second, any remaining amounts shall bepaid to the Purported Transferee,upto the amount paid bythe Purported Transferee forthe ExcessSecurities (orthe fairmarketvalue at the time of the Transfer, in the event the purportedTransfer of the ExcessSecurities was,in whole or in part, a gift, inheritance or similar Transfer)which amount (or fair market value) shall be determined at the discretion of the Board of Directors; and (iii) third,any remaining amounts shallbepaid to one or more organizations selected bythe Board of Directors which is described under Section 501(c)(3) of the Code (orany comparablesuccessor provision) and contributions to which are eligiblefordeduction under eachof Sections 170(b)(1)(A), 2055 and 2552 of the Code. The Purported Transferee of Excess Securities shall have noclaim, cause of action or any other recourse whatsoeveragainstany transferorof ExcessSecurities. The Purported Transferee’s sole right with respect to such shares shall be limited to the amount payable to the Purported Transferee pursuant to this Section 6 of this ARTICLE X. In no event shall the proceeds of any sale of Excess Securities pursuant to this Section 6 of this ARTICLEX inure to the benefit of the Corporation or the Agent, except to the extent used to cover costs and expenses incurred by Agent in performing its duties hereunder. SECTION 7. MODIFICATIONOF REMEDIESFORCERTAIN INDIRECT TRANSFERS. In the event of any Transfer that does not involve a transfer of Corporation Securities
4.899-percent Stockholder to violate a restriction on Transfers provided for in this ARTICLE X, the application of Sections 5 and 6 of this ARTICLE X shall be modified as described in this Section 7 of this ARTICLE X. In such case, no such 4.899-percent Stockholder shall be required to dispose of any interest that is not a CorporationSecurity, but such4.899-percentStockholderand/or any Personwhose ownership of CorporationSecurities is attributed to such 4.899-percent Stockholder (such 4.899-percent Stockholder or other Person, a “Remedial Holder”) shall be deemed to have disposed of and shall be required to dispose ofsufficient Corporation Securities (which Corporation Securities shall be disposed of in the inverse 8

order in which they wereacquired)to cause such4.899-percentStockholder, following suchdisposition, not to be in violation of this ARTICLE X. Such disposition shall be deemed to occur simultaneously with the Transfer giving rise to the application of this provision, and such number of Corporation Securities that are deemed to be disposed of shall be considered Excess Securities and shall be disposed of through the Agent as provided in Sections 5 and 6 of this ARTICLE X, exceptthat the maximum aggregate amount payable to a Remedial Holder in connection with such sale shall be the fair market value of such Excess Securities at the time of the purported Transfer. A RemedialHolder shall not be entitled, with respect to such Excess Securities, to any rights of stockholders of the Corporation, including, without limitation, the right to vote such Excess Securities and to receive dividends or distributions, whether liquidating or otherwise, in respect thereof, if any, following thetime of the purportedTransfer. Allexpensesincurred bythe Agent in disposingof suchExcessSecurities shall be paid out of any amounts due such 4.899-percent Stockholder or such other Person. The purpose of this Section 7 of this ARTICLE X is to extend the restrictions in Sections 2 and 5 of this ARTICLE X to situations in which there is a 4.899-percent Transaction without a direct Transfer of Corporation Securities, and this Section 7 of this ARTICLE X, along with the other provisions ofthis ARTICLE X, shall be interpreted to produce the same results, with differences as the context requires, as a direct Transfer of Corporation Securities. SECTION 8. LEGAL PROCEEDINGS; PROMPT ENFORCEMENT. If the Purported Transferee fails to surrender the Excess Securities or the proceeds of a sale thereof, in either case, with any Prohibited
Distributions, to the Agent within thirtydaysfrom the date onwhich the Corporation makes a written demand pursuant to Section 5 of this ARTICLE X (whether or not made within the time specified in Section 5 ofthis ARTICLEX), then the Corporationmay take suchactionsasit deems appropriateto enforce the provisions hereof,including the institutionof legalproceedings to compelthe surrender. Nothing in this Section 8 of this ARTICLEX shall(i) bedeemed inconsistent with any Transfer of the Excess Securities provided in this ARTICLE X being void abinitio, (ii)preclude the Corporationin itsdiscretionfrom immediately bringing legalproceedings without a prior demand or (iii) cause any failure of the Corporation to act within the time periods set forth in Section 5 of this ARTICLE X to constitute a waiver or loss of any right of theCorporation under this ARTICLE X. The Board of Directors may authorize such additional actionsas it deems advisable to give effect to the provisions of this ARTICLE X.SECTION 9. LIABILITY. To the fullest extent permitted by law, any stockholder subject to the provisions of this ARTICLE X who knowingly violates the provisions of this ARTICLE X and any Persons controlling, controlled byor under common control with suchstockholdershallbejointly and severally liable to the Corporationfor, and shallindemnifyand hold the Corporationharmless against, any and all damages suffered as a result of such violation, including but not limited to damages resulting from a reduction in, or elimination of, the Corporation’s ability to utilize its Tax Benefits, and attorneys’ and auditors’ fees incurred in connection with such violation. SECTION 10. OBLIGATIONTO PROVIDE INFORMATION.As a condition to the registration of the Transfer of any Stock, any Person who is a beneficial, legal or record holder of
and any Personcontrolling, controlled byor under common control with the proposed Transferee, shall provide such information as the Corporation may request from time to time in order to determine compliance with this ARTICLE X or the status of the Tax Benefits of the Corporation. 9

SECTION 11. LEGENDS. The Board of Directors may require that any certificates issued by the Corporation evidencing ownership of shares ofStock that are subject to the restrictions on transfer and ownership contained in this ARTICLE X bear the following legend:“THE CERTIFICATE OF INCORPORATION OF THECOMPANYCONTAINSRESTRICTIONS PROHIBITING THETRANSFER (AS DEFINED INTHECERTIFICATE OF INCORPORATION) OF STOCK OF THECOMPANY(INCLUDING THECREATIONOR GRANT OF CERTAIN OPTIONS, RIGHTS ANDWARRANTS)WITHOUT THEPRIORAUTHORIZATION OF THE BOARD OF DIRECTORS OF THE COMPANY (THE “BOARD OF DIRECTORS”) IF SUCH TRANSFER AFFECTS THEPERCENTAGE OF STOCK OF THECORPORATION (WITHIN THEMEANING OF Section 382OF THEINTERNAL REVENUE CODE OF 1986, AS AMENDED (THE “CODE”) AND THE TREASURY REGULATIONSPROMULGATED THEREUNDER)THAT IS TREATED AS OWNED BY A 4.899-PERCENT STOCKHOLDER (AS DEFINED INTHECERTIFICATE OF INCORPORATION). IF THETRANSFER RESTRICTIONS AREVIOLATED,THEN THETRANSFER WILL BE VOID AB INITIO ANDTHEPURPORTED TRANSFEREEOF THESTOCK WILL BE REQUIREDTO TRANSFER EXCESSSECURITIES (AS DEFINED INTHECERTIFICATE OF INCORPORATION) TO THECOMPANY’S AGENT. INTHEEVENT OF A TRANSFER WHICH DOES NOTINVOLVE SECURITIES OF THECOMPANYWITHIN THEMEANING OF THE GENERAL CORPORATION LAW OF THE STATE OF DELAWARE (“SECURITIES”) BUTWHICH WOULD VIOLATETHETRANSFER RESTRICTIONS, THEPURPORTEDTRANSFEREE
TRANSFER SUFFICIENT SECURITIES PURSUANT TO THETERMS PROVIDEDFORINTHECERTIFICATE OF INCORPORATION TO CAUSE THE4.899-PERCENT STOCKHOLDER TO NO LONGERBE IN VIOLATION OF THE TRANSFER RESTRICTIONS. THE CORPORATION WILL FURNISHWITHOUT CHARGE TO THEHOLDEROF RECORD OF THIS CERTIFICATE A COPY OF THECERTIFICATE OF INCORPORATION CONTAININGTHEABOVE-REFERENCED TRANSFER RESTRICTIONS UPON WRITTEN REQUEST TO THECORPORATION AT ITS PRINCIPAL PLACE OF BUSINESS.”The Board of Directors may also requirethat any certificates issued bythe Corporation evidencing ownership of shares of Stock that are subjectto conditions imposed bythe Board of Directors under Section 3 of this ARTICLEX also beara conspicuous legend referencing the applicable restrictions. SECTION 12. AUTHORITY OF BOARD OF DIRECTORS. (a)The Board of Directors shallhavethe power to determine allmatters necessary forassessing compliance with this ARTICLE X, including, without limitation, (1) the identification of4.899-percentStockholders, (2)whether a Transfer is a 4.899-percentTransactionor a Prohibited Transfer, (3) the Percentage Stock Ownership in the Corporation of any 4.899-percent Stockholder,(4) whether an instrument constitutes a Corporation Security, (5) the amount (or fair market value) due to a Purported Transferee pursuant to Section 6 of this ARTICLE X, and (6) any other matters which the Board of Directors determines to berelevant; and the goodfaith determination of the Board of Directors onsuchmatters shallbeconclusive and bindingforallthe purposesof this ARTICLE X. In addition, the Board of Directors may, to the extent permitted by law, from time to
procedures of the Corporation not inconsistentwith the provisions of this ARTICLEX forpurposesof determiningwhether any 10

Transfer of Corporation Securities would jeopardize or endanger the Corporation’s ability to preserve and use the Tax Benefits and for the orderly application, administration and implementation of this ARTICLE X. (b) Nothing contained in this ARTICLE X shall limit the authority of the Board of Directors to take such other action to the extent permitted by law as it deems necessary or advisable to protect the Corporation and its stockholders in preserving the Tax Benefits. Without limiting the generalityof the foregoing, in the event of a changein law makingone or more of the following actionsnecessary or desirable, the Board of Directors may, by adopting a written resolution, (1) accelerate the Expiration Date, (2) modify the ownership interest percentage in the Corporation or the Persons or groupscovered bythis ARTICLEX, (3)modify the definitions of any terms set forth in this ARTICLE X or (4) modify the terms of this ARTICLE X as appropriate, in each case, in order to prevent an ownership change for purposes of Section 382 of the Code as a result of any changes inapplicable Treasury Regulations or otherwise; provided, however, that the Board of Directors shall not cause there to be such acceleration or modification unless it determines, by adopting a writtenresolution, that such action is reasonably necessary or advisable to preserve the Tax Benefits or that the continuation of these restrictions is no longer reasonably necessary for the preservation of the TaxBenefits. Stockholders of the Corporationshallbenotifiedof suchdetermination through a filingwith the Securities and Exchange Commission or such other method of notice as the Secretary of the Corporation shall deem appropriate. (c) In the case of an ambiguity in the application of any of the provisions of this ARTICLE X, including any definition used herein, the
Board of Directors shall have the power to determine the application of suchprovisions with respectto any situation based onitsreasonable belief, understanding or knowledge of the circumstances. In the event this ARTICLE X requires an action by the Board of Directors but fails to provide specific guidance with respect to such action, the Board of Directors shall have the power to determine the action to be taken so long as such action is notcontrary to the provisions of this ARTICLEX. Allsuchactions, calculations, interpretationsand determinations which are done or made by the Board of Directors in good faith shall be conclusive and bindingonthe Corporation, the Agent, and allother parties forallother purposesof this ARTICLE X. The Board of Directors may delegate all or any portion of its duties and powers under this ARTICLE X to a committee of the Board of Directors as it deems necessary or advisable and, tothe fullest extent permitted by law, may exercise the authority granted by this ARTICLE X throughduly authorized officers or agents of the Corporation. Nothing in this ARTICLE X shall be construed to limit or restrict the Board of Directors in its exercise of its fiduciary duties under applicable law. SECTION 13. RELIANCE. To the fullest extent permitted by law, the Corporation and the membersof the Board of Directors shallbefully protectedin relying in goodfaith upon the information, opinions, reports or statements of the chief executive officer, the chief financial officer, the chief accounting officer or the corporate controller of the Corporation and the Corporation’s legalcounsel, independent auditors, transfer agent, investment bankers or other employees and agents in makingthe determinations and findings contemplated bythis ARTICLEX. The membersof the Board of Directors shall not be responsible for any good faith errors made in
connection therewith. For purposes of determiningthe existenceand identityof,and the amount of any CorporationSecurities owned by, any stockholder, the Corporation is entitled to rely on the existence and absenceof filings of Schedule 13D or 13G under the Securities and Exchange Act of 1934, as amended (or similar filings),asof any date,subjectto itsactual knowledge of the ownership of CorporationSecurities. 11

SECTION 14. BENEFITS OF THIS ARTICLE X. Nothing in this ARTICLE X shall be construed to give to any Person other than the Corporation or the Agent any legal or equitable right,remedy or claim under this ARTICLEX. This ARTICLEX shallbeforthe sole and exclusivebenefit of the Corporation and the Agent. SECTION 15. SEVERABILITY. The purpose of this ARTICLEX is to facilitate the Corporation’s ability to maintain or preserve its Tax Benefits. If any provision of this ARTICLE X or the application of any such provision to any Person or under any circumstance shall be held invalid, illegal or unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision of this ARTICLE X. SECTION 16. WAIVER. With regard to any power, remedy or right provided herein or otherwise available to the Corporation or the Agent under this ARTICLE X, (i) no waiver will be effective unless expressly contained in a writing signed by the waiving party and (ii) no alteration, modification or impairment will beimpliedbyreasonof any previous waiver,extensionof time,delay or omission in exercise or other indulgence. 12

